
B. Changed Circumstances: Impossibility, Impracticability, and Frustration  727

from plaintiff’s land, at fixed prices (varying with the amounts taken), all the 
gravel required for the construction of a concrete bridge. The defendant 
procured some of the gravel used in the bridge from another source and 
was thereupon sued for its failure to take all of its gravel requirements from 
plaintiff’s land. The defendant showed that it had removed from plaintiff’s 
land all the gravel that was above water level, and that removal of that which 
lay below water level would have entailed not only a different means of extrac-
tion, but 10 to 12 times as great a cost. The court held that the extreme 
increase in the cost of extraction justified the defendant’s nonperformance. 
Even though performance clearly was not literally impossible (indeed, it 
was not even “subjectively” impossible), it was sufficiently different from 
what the parties had both contemplated at the time of contracting as to be 
“impracticable.”

As did the first Restatement, the Restatement (Second) incorporates the 
doctrines of impossibility (§§262, 263, 264), impracticability (§§261, 266), 
and frustration (§§265, 266). As we have already noted, the Uniform Com-
mercial Code also has a rule covering traditional impossibility (§2-613); it 
also provides in §§2-615 and 2-616 for complete or partial excuse from the 
duty of performance in cases of impracticability. The ambit of UCC §2-615 is 
apparently broad enough to encompass instances of both traditional impos-
sibility and impracticability, as well as frustration of purpose.

For a discussion of these three doctrines of excuse, see Melvin A. Eisen-
berg, Impossibility, Impracticability, and Frustration, 1 J. Legal Analysis 207 
(2009).

Waddy v. Riggleman
West Virginia Supreme Court
216 W. Va. 250, 606 S.E.2d 222 (2004)

Davis, Justice:
In this case Mr. William W. Waddy, IV, (hereinafter referred to as “Mr. 

Waddy”), filed a lawsuit seeking specific performance of a contract for the sale 
of land. He now appeals an order of the Circuit Court of Grant County grant-
ing judgment as a matter of law in favor of the defendants, Denver L. Riggle-
man, III, and his wife Christine Riggleman (hereinafter referred to as “the 
Rigglemans”). The circuit court’s award of judgment as a matter of law was 
based, in part, upon that court’s conclusion that the Riggleman’s performance 
of their contractual obligation should be excused as impossible because they 
were unable to secure certain releases to enable them to transfer clear title to 
Mr. Waddy as required under the relevant contract. Additionally, the circuit 
court concluded that time was of the essence of the contract. We find that the 
circuit court erred in granting judgment as a matter of law. We herein adopt 
the doctrine of impracticability, and further conclude that, based upon the 
facts established in the record at the close of Mr. Waddy’s case, the Riggle-
mans had not met their burden of establishing that their performance had 
been  rendered impracticable. We further conclude that the circuit court erred 
in finding that time was of the essence of the contract, and in dismissing  
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Mr. Waddy’s claims against C. Fred Ours and Carol A. Ours. Consequently, 
we reverse this case and remand for further proceedings not inconsistent with 
this opinion.

I. Factual And Procedural History

On July 5, 2002, Mr. Waddy, appellant herein and plaintiff below, entered 
into a contract wherein he agreed to buy a certain thirty acre tract of land 
from the Rigglemans, appellees herein and defendants below. It is established 
in the record that the Rigglemans had encountered financial difficulties and 
desired to sell the property in a timely fashion in order to alleviate their debt 
burden. Pursuant to the contract, Mr. Waddy was to pay $750 per acre for the 
tract of land, for a total purchase price of $22,500. The closing was to be held 
on or before September 5, 2002. In addition, the contract expressly declared, 
inter alia, that

3. Sellers agree to convey the subject real estate in fee simple, with covenants of 
general warranty of title, free and clear of all liens and encumbrances. Buyers (sic) shall 
have the opportunity to have a title examination done on the subject property prior 
to closing, and any defects in title shall be cured by the Sellers prior to closing.

4. Sellers agree to pay for any and all necessary costs of surveying, the prepara-
tion of the deed of conveyance, the revenue stamps, the attorney fees for any nec-
essary releases, and all costs associated with eliminating any defects in title. The 
balance of the closing expenses shall be the responsibility of the Buyer. (Emphasis 
added).

Mr. Waddy paid to the Rigglemans $2,000 at the time the foregoing agreement 
was executed.

The contract was prepared by Mr. John G. Ours, a lawyer in Petersburg, 
West Virginia (hereinafter referred to as “Attorney Ours”), who Mr. Waddy 
had hired to represent him in connection with this purchase of land from the 
Rigglemans. After Attorney Ours had been retained by Mr. Waddy, Mr. Riggle-
man asked Attorney Ours to also represent the Rigglemans in this regard, 
including taking steps necessary to obtain releases of two deeds of trust under 
which the land was encumbered. Based upon representations made by Mr. 
Riggleman, Attorney Ours believed he could easily obtain releases or partial 
releases to clear title to the thirty acre tract of land. As a result, Attorney Ours 
did not immediately endeavor to obtain the releases.

[Subsequently, the parties entered into additional agreements, nearly 
identical to the first agreement, adding eighteen acres to the sale at the same 
price-per-acre, increasing the partial payment to $4000, and changing the 
closing date to on or before September 20, 2002.—Eds.]

Thereafter, Mr. Riggleman requested that the closing be held on Sep-
tember 16, 2002. Mr. Waddy explained that the funds he planned to use for 
the purchase would not be available until September 17, 2002. Mr. Riggleman 
then learned that Attorney Ours had not yet obtained the releases that were 
necessary to clear the title to the land. Based upon his earlier conversation 
with Mr. Riggleman, Attorney Ours incorrectly believed that obtaining the 
releases would be uncomplicated and quick to achieve. On the contrary, there 
were specific requirements that had to be fulfilled before any releases would 
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be issued by the lien holders. Attorney Ours had not secured the releases by 
the September 20, 2002, closing date.

On or about September 27, 2002, after the contractually set closing date 
had passed, Mr. Riggleman notified Attorney Ours by letter that he would not 
proceed with the sale of the land to Mr. Waddy.4 On October 1, 2002, Attorney 
Ours advised Mr. Waddy and the Rigglemans that he could no longer repre-
sent any of them.

On November 14, 2002, Mr. Waddy instituted the civil suit underlying this 
appeal. Mr. Waddy sought specific performance of the contract dated Septem-
ber 6, 2002, for the sale of the forty-eight acres. He also sought other damages 
and named as party defendants the lien holders of record, who were Chase 
Manhattan Mortgage Corporation and Northwest Financial Group (Wells 
Fargo Mortgages, Inc.).

Subsequent to the filing of Mr. Waddy’s complaint, the Rigglemans con-
veyed a tract of real estate containing ninety-six acres to C. Fred Ours and 
Carol A. Ours. This conveyance purported to sever or eliminate, by failure to 
reserve, a right of way to the forty-eight acres that is the subject of this dispute. 
Consequently, Mr. Waddy filed an amended complaint naming C. Fred Ours 
and Carol A. Ours as party defendants. The amended complaint also removed 
Northwest Financial Group as a party defendant.

A bench trial was held. After Mr. Waddy presented the testimony of several 
witnesses and rested his case, the Rigglemans moved the circuit court to order 
a directed verdict. By order rendered July 7, 2003, the circuit court granted the 
motion for directed verdict in favor of the Rigglemans. The circuit court found 
that, because the dates set for closing were clearly important to the parties to 
the contract, the closing dates were “of the essence” with respect to the con-
tract.6 The circuit court also found that Mr. Waddy’s ability to obtain a clear 
title to the real estate was a key element of the respective contracts. Observing 
that obtaining releases of the deeds of trust on the property by the time of 
closing was necessary in order to transfer clear title as contemplated by both 
parties, the circuit court further found that the transfer of the real estate was 
an impossibility.

The circuit court dismissed the case with prejudice and ordered the Riggle-
mans to refund to Mr. Waddy the $4,000 deposit made by him and $1,200 Mr. 
Waddy contributed to the cost of surveying the property. The circuit court also 
dismissed with prejudice Mr. Waddy’s claims against the defendants C. Fred 
Ours and Carol A. Ours. It is from this order that Mr. Waddy now appeals.

II. Standard Of Review

. . . 
[W]e now expressly hold that the appellate standard of review for a cir-

cuit court order either granting or denying a motion for judgment as a matter 
of law in a bench trial, made pursuant to Rule 52 of the West Virginia Rules 

4. Mr. Riggleman apparently stated that he had obtained financial assistance from a relative and no 
longer needed to sell the property.

6. The court then observed that Attorney Ours could have been more diligent in his representation 
of the issues of the contracts between Mr. Waddy and the Rigglemans.
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of Civil Procedure, is de novo. On appeal, this Court, after considering the 
evidence in the light most favorable to the nonmovant party, will sustain the 
granting of a judgment as a matter of law when only one reasonable conclusion 
as to the verdict can be reached. But if reasonable minds could differ as to the 
importance and sufficiency of the evidence, a circuit court’s ruling granting a 
directed verdict will be reversed. . . . 

III. Discussion

Mr. Waddy raises two primary issues which will be addressed in this opin-
ion. First, Mr. Waddy argues that the circuit court erred in granting judg-
ment as a matter of law to the Rigglemans on the basis that performance 
of the contract had been rendered impossible. Mr. Waddy next complains 
that the circuit court erred in concluding that time was of the essence of the 
contract. . . . 

A. Overview of the Doctrine of Impossibility
A statement of the doctrine of impossibility was set out by this Court in 

1909 as follows: “If a party by contract charge himself with an obligation pos-
sible to be performed, he must make it good, unless performance is rendered 
impossible by the act of God, the law, or the other party. Unforeseen diffi-
culties, however great, will not excuse him.” Syl. pt. 4, McCormick v. Jordon, 65 
W. Va. 86, 63 S.E. 778 (1909). Rules such as this one announced in McCormick 
were developed in the common law to alleviate, to a limited degree, the harsh 
results obtained from the strict rule of absolute contractual liability by pro-
viding, under certain limited circumstances, an excuse from performance 
of a contract. See McGinnis v. Cayton, 173 W. Va. 102, 110-11 n. 11, 312 S.E.2d 
765, 774 n. 11 (1984) (“[The doctrines of impossibility and frustration of pur-
pose] originated in English common law, and are most frequently attributed 
to Paradine v. Jane, 82 Eng. Rep. 897 (K.B. 1647) and Krell v. Henry (1903) 2 K.B. 
740. . . . The law slowly moved from a rule of absolute contractual liability to a 
‘rule of discharge.’ See Hurst, Freedom of Contract In An Unstable Economy: Judicial 
Reallocation of Contractual Risks Under UCC Section 2-615, 54 N.C. Law Rev. 545 
(1975-76).”). See also Opera Co. of Boston, Inc. v. Wolf Trap Found. for Performing 
Arts, 817 F.2d 1094, 1097 (1987) (“The doctrine of impossibility of performance 
as an excuse or defense for a breach of contract was for long smothered under 
a declared commitment to the principle of sanctity of contracts. . . . The growth 
of commercial activity in the nineteenth century, however, made this rigidity of 
the doctrine of impossibility both `economically and socially unworkable,’ . . . 
and . . . the English courts recognized these changed conditions and, relying 
largely on civil law precedents, relaxed the constraints on the doctrine by the 
principle of sanctity of contracts as followed by the English courts since Para-
dine v. Jayne, Alleyn, 27, 23d Charles II (1670).” (internal citations omitted) 
(footnote omitted)).

In modern times, the rule of impossibility has undergone further relax-
ation. As one commentator has explained:

[T]he law of impossibility has evolved through two rules. Early cases settled upon a 
strict rule of impossibility: parties were required, when forming their contract, to fore-
see, as accurately as possible, all consequences that could result from an  agreement; 
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if a contract became impossible to perform and the parties had failed to anticipate 
that eventuality, then the chips fell where they may, despite serious hardship to one 
party. Later cases moved away from this rigid viewpoint, settling on a more equitable 
rule of impracticability that entertained the excuse of impracticability under certain 
unanticipated circumstances. Substituting the term “impracticability” — instead of 
the historical usage of “impossibility” — better expresses the extent of the increased 
legal burden that is required.

30 Samuel Williston & Richard A. Lord, A Treatise on the Law of Contracts 
§77:1, at 277 (4th ed. 2004) (footnotes omitted) (hereinafter referred to as 
“Williston on Contracts”).

The modern rule, the rule of impracticability, is identified in the Restate-
ment (Second) of Contracts as “Discharge by Supervening Impracticability,” 
and is described as follows:

Where, after a contract is made, a party’s performance is made impracticable with-
out his fault by the occurrence of an event the non-occurrence of which was a basic 
assumption on which the contract was made, his duty to render that performance is 
discharged, unless the language or the circumstances indicate the contrary.

§261 (1979). It has been observed that “[m]ost of the more recent cases follow 
this approach.” 14 James P. Nehf, Corbin on Contracts §74.2, at 15 (Rev. ed. 
2001) (hereinafter referred to as “Corbin on Contracts”).9. . .

Following this modern trend, we now adopt the Restatement (Second) of 
Contracts §261 and hold that, under the doctrine of impracticability, a party 
to a contract who claims that a supervening event has prevented, and thus 
excused, a promised performance must demonstrate each of the following: 
(1) the event made the performance impracticable; (2) the nonoccurrence 
of the event was a basic assumption on which the contract was made; (3) the 
impracticability resulted without the fault of the party seeking to be excused; 
and (4) the party has not agreed, either expressly or impliedly, to perform in 
spite of impracticability that would otherwise justify his nonperformance. . . . 
See generally 2 E. Allan Farnsworth, Farnsworth on Contracts §9.6, at 543-44 
(1990). . . . 

Although the present rule is less strict than its inflexible ancestor, it, nev-
ertheless, remains a difficult standard to meet.

Substituting the term ‘impracticability’ — instead of the historical usage of `impos-
sibility’ — better expresses the extent of the increased legal burden that is required. 
That is, while it remains difficult to prove that something is impracticable, that le-
gal excuse is broader than having to prove that something is impossible. . . . While 

9. A companion to the rule of impracticability that is also widely recognized involves discharge by 
supervening frustration, [quoting Restatement (Second) of Contracts §265]. This section of the Restate-
ment is substantially similar to the general rule for impracticability, although it substitutes the language 
“principal purpose is substantially frustrated” for the language “performance is made impracticable” that 
is contained in §261 of the Restatement. See 14 Corbin on Contracts §74.2, at 15. . . . 
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 impracticability embraces situations short of absolute impossibility, mere increase in 
difficulty is not enough. 30 Williston on Contracts §77:1, at 277-78.10

B. Applying Doctrine of Impracticability to the Present Case
Turning to the case at hand, we will now consider the doctrine of imprac-

ticability in light of the facts and lower court decision before us on appeal. 
Because we have herein announced a new principle of law with respect to the 
doctrine of impracticability, we will provide some discussion of each of the 
test’s factors. However, because a decision on each of the factors is not neces-
sary to our resolution of this case, and because some factors were not consid-
ered by the circuit court or addressed by the parties, we will reach conclusions 
only as to those factors that were addressed below.

1. The event made the performance impracticable.
The issue of the impracticability of performance is elaborated on in Com-

ment d to the Restatement (Second) of Contracts §261 as follows:

Events that come within the rule stated in this Section are generally due either to 
“acts of God” or to acts of third parties. . . . Performance may be impracticable be-
cause extreme and unreasonable difficulty, expense, injury, or loss to one of the parties 
will be involved. A severe shortage of raw materials or of supplies due to war, embar-
go, local crop failure, unforeseen shutdown of major sources of supply, or the like, 
which either causes a marked increase in cost or prevents performance altogether 
may bring the case within the rule stated in this Section. Performance may also be 
impracticable because it will involve a risk of injury to person or to property, of one 
of the parties or of others, that is disproportionate to the ends to be attained by per-
formance. However, “impracticability” means more than “impracticality.” A mere change in 
the degree of difficulty or expense due to such causes as increased wages, prices of raw materials, 
or costs of construction, unless well beyond the normal range, does not amount to impractica-
bility since it is this sort of risk that a fixed-price contract is intended to cover. Furthermore, a 
party is expected to use reasonable efforts to surmount obstacles to performance (see §205), and 
a performance is impracticable only if it is so in spite of such efforts. (Emphasis added).

It is additionally explained, in Comment e to Section 261, that:

It is sometimes said that the rule stated in this Section applies only when the perfor-
mance itself is made impracticable, without regard to the particular party who is to 

10. Likewise, the companion rule to the rule of impracticability mentioned in the foregoing foot-
note, discharge by supervening frustration as set out in the Restatement (Second) of Contracts §265, 
proves to be a difficult standard to meet. Indeed, Comment a to §265 states, in relevant part:

First, the purpose that is frustrated must have been a principal purpose of that party in making the 
contract. It is not enough that he had in mind some specific object without which he would not 
have made the contract. The object must be so completely the basis of the contract that, as both 
parties understand, without it the transaction would make little sense. Second, the frustration 
must be substantial. It is not enough that the transaction has become less profitable for the af-
fected party or even that he will sustain a loss. The frustration must be so severe that it is not fairly 
to be regarded as within the risks that he assumed under the contract. Third, the non-occurrence 
of the frustrating event must have been a basic assumption on which the contract was made.

Additionally, §265 comports with the requirements of §261 in that the party claiming supervening frus-
tration may not be at fault in causing the occurrence of the events that resulted in the frustration.
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perform. The difference has been described as that between “the thing cannot be 
done” and “I cannot do it,” and the former has been characterized as “objective” and 
the latter as “subjective.” This Section recognizes that if the performance remains practicable 
and it is merely beyond the party’s capacity to render it, he is ordinarily not discharged, but it 
does not use the terms “objective” and “subjective” to express this. Instead, the ratio-
nale is that a party generally assumes the risk of his own inability to perform his duty. Even if 
a party contracts to render a performance that depends on some act by a third party, he is not 
ordinarily discharged because of a failure by that party because this is also a risk that is com-
monly understood to be on the obligor.

(Emphasis added) (citations omitted). As the foregoing comments demon-
strate, a party relying on a defense of impracticability must show more than a 
mere increase in difficulty and/or cost to be excused from performance of a 
contractual obligation. In addition, one seeking relief under the doctrine of 
impracticability must have made reasonable efforts to overcome the obstacles 
to performance. See Kama Rippa Music, Inc. v. Schekeryk, 510 F.2d 837, 842 (2d 
Cir. 1975) (“The party pleading impossibility as a defense must demonstrate 
that it took virtually every action within its powers to perform its duties under 
the contract.” (citations omitted)).

The circuit court explained its finding of impossibility of performance, in 
part, thusly:

5. On the final date for closing set by the contract of September 6, 2002, trans-
fer of the real estate was an impossibility given the requirement of a clear title at the 
time of transfer of the real estate, and given that the deeds of trust on the subject real 
estate had not been released and could not be released on the date set for closing.

Clearly, then, the basis for the circuit court’s finding of impossibility was the 
failure to obtain the needed releases by the closing date established by the 
final contract between the parties. However, we find that the circuit court’s 
conclusion in paragraph five, that “the deeds of trust on the subject real estate 
. . . could not be released on the date set for closing,” does not appear to be 
supported by the evidence of record. At trial, Attorney Ours was the only wit-
ness to provide testimony with respect to the length of time required to obtain 
releases of the deeds of trust. Attorney Ours stated that it was his recollection 
that a representative for the holder of the first deed of trust advised him that 
it might take a month to obtain a release of the first lien. He explained that 
there were four requirements that had to be met to acquire the release. Attor-
ney Ours testified that three of these requirements had been met in the first 
day. The only remaining requirement was to obtain an appraisal of the prop-
erty including the forty-eight acres, and an additional appraisal establishing 
the property’s value without the forty-eight acres. Attorney Ours stated that he 
had been contacted by an appraiser hired by the Rigglemans who was seeking 
instruction as to exactly what he was to do. Thereafter Attorney Ours was noti-
fied that the Rigglemans did not wish to proceed with the sale, so he was not 
aware what ultimately transpired with respect to the appraisals or releases.

Based upon the undisputed testimony of Attorney Ours, the evidence 
indicates that the releases needed to clear title could have been obtained in 
a month, or possibly less, given the progress that had been quickly achieved 
prior to the Rigglemans decision to rescind the contract. The original  contract, 
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which was prepared by Attorney Ours, was signed on July 5, 2002. Thus, two 
months prior to the initial closing date of September 5, and approximately 
two-and-one-half months prior to the final closing date of September 20, it was 
known that steps needed to be taken to clear the title to the land.12

Viewing the foregoing facts in the light most favorable to Mr. Waddy, as 
we are required to do, we simply cannot reach the conclusion that releases of 
the deeds of trust on the subject real estate could not have been obtained by 
the date set for closing. The evidence indicates that it was expected to take one 
month to obtain the releases. The Rigglemans had approximately two-and-
one-half months from the date the first contract with Mr. Waddy was executed 
until the date set for closing. Moreover, it has . . . been said that “[t]he mere 
fact that performance of a promise is made more difficult and expensive than 
the parties anticipated when the contract was made ordinarily will not excuse a 
promisor, a rule [that] is so well established that it needs no citation to author-
ity.” 30 Williston on Contracts §77.1, at 286.

2.  The nonoccurrence of the event was a basic assumption on which the contract 
was made.

The “basic assumption” factor also is discussed in the comments to section 
261 of the Restatement (Second) of Contracts, where it is explained in Com-
ment b that

[i]n order for a supervening event to discharge a duty under this Section, the non-
occurrence of that event must have been a “basic assumption” on which both parties 
made the contract (see Introductory Note to this Chapter). This is the criterion used 
by Uniform Commercial Code §2-615(a). Its application is simple enough in the cas-
es of the death of a person or destruction of a specific thing necessary for perfor-
mance. The continued existence of the person or thing (the non-occurrence of the 
death of [sic] destruction) is ordinarily a basic assumption on which the contract was 
made, so that death or destruction effects a discharge. Its application is also simple 
enough in the cases of market shifts or the financial inability of one of the parties. 
The continuation of existing market conditions and of the financial situation of the 
parties are ordinarily not such assumptions, so that mere market shifts or financial 
inability do not usually effect discharge under the rule state in this Section. In bor-
derline cases this criterion is sufficiently flexible to take account of factors that bear 
on a just allocation of risk. The fact that the event was foreseeable, or even foreseen, 
does not necessarily compel a conclusion that its non-occurrence was not a basic as-
sumption. See Comment c to this Section and Comment a to §265.

The introductory note to Chapter eleven of the Restatement (Second) of 
Contracts, which contains the various rules related to impracticability of per-
formance, further states, in part:

Determining whether the non-occurrence of a particular event was or was not a basic 
assumption involves a judgment as to which party assumed the risk of its occurrence. 

12. Attorney Ours did not undertake any title research until September 8, 2002. When asked the 
question, “[s]o if those four things could have been done back in July, you could have potentially have 
made it?” Attorney Ours answered: “Oh, yes. Mr. Judy, in hindsight, you know, it’s a curse. I probably 
should have gone to the Court House within the first week, as scheduling goes, this, that and the other, 
I didn’t.”
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In contracting for the manufacture and delivery of goods at a price fixed in the con-
tract, for example, the seller assumes the risk of increased costs within the normal 
range. If, however, a disaster results in an abrupt tenfold increase in cost to the seller, 
a court might determine that the seller did not assume this risk by concluding that 
the non-occurrence of the disaster was a “basic assumption” on which the contract 
was made. In making such determinations, a court will look at all circumstance, 
including the terms of the contract. The fact that the event was unforeseeable is sig-
nificant as suggesting that its non-occurrence was a basic assumption. However, the 
fact that it was foreseeable, or even foreseen, does not, of itself, argue for a contrary 
conclusion, since the parties may not have thought it sufficiently important a risk to 
have made it a subject of their bargaining. Another significant factor may be the rela-
tive bargaining positions of the parties and the relative ease with which either party 
could have included a clause.

Because our determination of this case is resolved by other factors in this test, 
and because the circuit court made no decision with respect to this particular 
factor, we decline to address its application to the facts at bar.

3.  The impracticability resulted without the fault of the party seeking to be 
excused.

The Rigglemans claim that they “did everything they could to cooperate 
with any requirement necessary to sell the real estate within the time of clos-
ing, and they did nothing to impede the progress of the sale of the real estate.” 
This is simply not borne out by the evidence contained in the record.

Under the plain language of each of the three contracts executed between 
the Rigglemans and Mr. Waddy, the Rigglemans agreed “to convey the subject 
real estate in fee simple, with covenants of general warranty of title, free and 
clear of all liens and encumbrances.” They further agreed that “any defects in title 
shall be cured by the Sellers [the Rigglemans] prior to closing.” Finally, the Riggle-
mans agreed to “pay for . . . the attorney fees for any necessary releases, and all 
costs associated with eliminating any defects in title.” We have held that “ ‘[w]here 
the terms of a contract are clear and unambiguous, they must be applied and 
not construed.’ Syl. Pt. 2, Bethlehem Mines Corp. v. Haden, 153 W. Va. 721, 172 
S.E.2d 176 (1969).” . . . Plainly, the Rigglemans contracted to accept the duty of 
clearing the title of all liens and encumbrances prior to closing, and of paying 
the costs to do so.

With respect to the issue of fault as it relates to the doctrine of impractica-
bility, it has been explained that,

[i]f the event that prevents the obligor’s performance is caused by the obligee, it will 
ordinarily amount to a breach by the latter and the situation will be governed by the 
rules stated in Chapter 10, without regard to this Section. . . . If the event is due to the 
fault of the obligor himself, this Section does not apply. As used here “fault” may include not 
only “willful” wrongs, but such other types of conduct as that amounting to breach of contract 
or to negligence . . . .

Comment d, Restatement (Second) of Contracts §261. See also Bunch v. Pot-
ter, 123 W. Va. 528, 532, 17 S.E.2d 438, 440 (1941) (“ ‘It is the duty of contract-
ing parties to provide against contingencies, as they are presumed to know 
whether the completion of the duty they undertake be within their power.’ ” 
(citation omitted)). Moreover,
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[w]hatever meaning is given to the term “[impracticability],” whether it be objec-
tive or subjective, and even though it be used to include varying degrees of diffi-
culty and expense, courts usually hold that the supervening event does not excuse 
a promisor from the contractual duty if the promisor willfully brought about the 
supervening event, or if the promisor could have foreseen and avoided it by the 
exercise of reasonable diligence. When one makes a contractual promise, the legal 
duty thereby created implies at least a reasonable degree of effort and diligence. If 
the exercise of such diligence would have resulted in performance, the promisor 
cannot say that performance was prevented by supervening impossibility. It was pre-
vented by the promisor’s own willful or negligent conduct or omission. Performance 
may have eventually become impossible, but the promisor is responsible for causing 
the impossibility.

14 Corbin on Contracts §74.16, at 98 (footnote omitted). Thus, the fact that 
the Rigglemans delayed in seeking the releases may not be used by them as an 
excuse for nonperformance. A party cannot by its own act place itself in a po-
sition to be unable to perform a contract, then plead that inability to perform 
as an excuse for nonperformance. . . . Restatement (Second) of Contracts section 
261. A party pleading impossibility as a defense must demonstrate that it took 
virtually every action within its powers to perform its duties under the con-
tract. Matter of Financial Corp., 17 B.R. 497, 504 (Bankr. W.D. Mo. 1981). . . . 

To the extent that the Rigglemans, by their assertion that they “did every-
thing they could to cooperate with any requirement necessary to sell the real 
estate within the time of closing, and they did nothing to impede the progress 
of the sale of the real estate,” may be attempting to cast blame upon another 
for their failure to perform their contractual duty, we are not persuaded. “Even 
if a party contracts to render a performance that depends on some act by a 
third party, he is not ordinarily discharged because of a failure by that party 
because this is also a risk that is commonly understood to be on the obligor.” 
Comment e, Restatement (Second) of Contracts §261.

Because the evidence of record tends to indicate that the inability to 
obtain the needed releases was brought about by the Rigglemans’ own neglect, 
we find the circuit court erred in granting judgment as a matter of law in their 
favor.

4. Performance in Spite of Impracticability.
This fourth element recognizes that a party may agree to perform a duty 

notwithstanding that some event has rendered performance impracticable. 
The Restatement explains this concept thusly:

A party may, by appropriate language, agree to perform in spite of impractica-
bility that would otherwise justify his nonperformance under the rule stated in this 
Section. He can then be held liable for damages although he cannot perform. Even 
absent an express agreement, a court may decide, after considering all the circum-
stances, that a party impliedly assumed such a greater obligation. In this respect 
the rule stated in this Section parallels that of Uniform Commercial Code §2-615, 
which applies “Except so far as a seller may have assumed a greater obligation. . . .” 
Circumstances relevant in deciding whether a party has assumed a greater obliga-
tion include his ability to have inserted a provision in the contract expressly shift-
ing the risk of impracticability to the other party. This will depend on the extent 
to which the agreement was standardized (cf. §211), the degree to which the other 
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party supplied the terms (cf. §206), and, in the case of a particular trade or other 
group, the frequency with which language so allocating the risk is used in that trade 
or group (cf. §219). . . . If the supervening event was not reasonably foreseeable when 
the contract was made, the party claiming discharge can hardly be expected to have 
provided against its occurrence. However, if it was reasonably foreseeable, or even 
foreseen, the opposite conclusion does not necessarily follow. Factors such as the 
practical difficulty of reaching agreement on the myriad of conceivable terms of a 
complex agreement may excuse a failure to deal with improbable contingencies. See 
Comment b to this Section and Comment a to §265.

Comment c, Restatement (Second) of Contracts §261. Likewise, another com-
mentator has stated

If a party expressly undertakes to perform, even though performance becomes im-
practicable, impracticability will not be an excuse, and the party will be liable for 
damages for nonperformance. Even absent an express assumption of a greater obli-
gation, a court may find, by negative implication from a clause excusing a party on 
the occurrence of some specified events, that the party assumed the risk of some 
other event. Furthermore, the surrounding circumstances will sometimes justify an 
inference that a party assumed the risk of impracticability. For example, a manufac-
turer that has contracted with the government to produce a product by means of a 
technological breakthrough has generally been held to have assumed the risk that 
achieving it may be impracticable. . . . 

It is sometimes said that if an event is foreseeable, a party that makes an un-
qualified promise to perform necessarily assumes an obligation to perform, even if 
the occurrence of the event makes performance impracticable. Admittedly there are 
cases, as the [Uniform Commercial] Code commentary explains, “when the contin-
gency in question is sufficiently foreshadowed at the time of contracting to be includ-
ed among the business risks which are fairly to be regarded as part of the dickered 
term. . . .”

E. Allan Farnsworth, Farnsworth on Contracts §9.6, at 552-54 (footnotes omit-
ted).

Because we have found that, as the evidence currently stands in the rec-
ord, the Rigglemans have failed to establish that they should be excused from 
their performance of the contract, it is not necessary for us to apply this par-
ticular element of the test.

5. In Summary.
Based upon the foregoing discussion, we find that the circuit court erred 

in granting judgment as a matter of law in favor of the Rigglemans. While the 
Rigglemans might be able to put on their own evidence establishing impracti-
cability, proof of impracticability has not been established on the record that 
was before the circuit court at the close of Mr. Waddy’s case. Consequently, we 
reverse the circuit court’s grant of judgment as a matter of law in favor of the 
Rigglemans, and remand this case for further proceedings.

C. Time of the Essence
[The court held that the trial court erred in finding that the Rigglemans 

could avoid the contract because it contained a clause providing that “time is 
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of the essence.” Such a clause enables a party to require performance by the 
other party within the specified period or to claim that the other party’s fail-
ure to perform in a timely manner constitutes a material breach of contract. 
It does not allow a party who fails to perform in a timely manner to avoid the 
contract: “The Rigglemans simply may not assert that time was of the essence 
as an excuse for their nonperformance of their duty to cure any defects in the 
title to the land being sold to Mr. Waddy.”—Eds.]

D. Dismissal of Mr. Waddy’s claims against C. Fred Ours and Carol A. Ours
Because we have reversed the circuit court’s grant of judgement as a mat-

ter of law in favor of the Rigglemans and have remanded this case for further 
proceedings, we find the dismissal of defendant’s C. Fred Ours and Carol A. 
Ours was premature. If, on remand, Mr. Waddy should prevail in his claims 
against the Rigglemans, then the claims he has asserted against Mr. and Mrs. 
Ours would be ripe for adjudication. Consequently, we reverse the circuit 
court’s dismissal and reinstate Mr. Waddy’s claims against C. Fred Ours and 
Carol A. Ours.

IV. Conclusion

For the reasons explained in the foregoing opinion, the July 7, 2003, order 
of the Circuit Court of Grant County is reversed, and this case is remanded for 
further proceedings not inconsistent with this opinion.

Reversed and Remanded.

Notes and Questions

1. Comparison of impracticability and frustration doctrines. After discussing the 
history of the modern doctrines of impracticability and frustration of purpose, 
the court turns to the elements of the doctrines. While the doctrines of imprac-
ticability of performance and frustration of purpose are separate grounds for 
relief from a contract, the elements of the doctrines are nearly identical. In 
fact, Professor Farnsworth refers to the Restatement synthesis of the two doc-
trines as “strikingly similar.” E. Allan Farnsworth, Contracts §9.7, at 635 (4th 
ed. 2004). Both require the disadvantaged party to show: (1) substantial reduc-
tion of the value of the contract (“performance is made impracticable”; “a par-
ty’s principal purpose is substantially frustrated”); (2) because of the occur-
rence of an event, the nonoccurrence of which was a basic assumption of the 
contract; (3) without the party’s fault; and (4) the party seeking relief does not 
bear the risk of that occurrence of the event either under the language of the 
contract or the surrounding circumstances. Compare Restatement (Second) 
§§261 (impracticability) and 265 (frustration of purpose). UCC §2-615 is simi-
lar (not surprisingly, as it predated the Restatement (Second), and was the 
model for those Restatement sections).

The factual basis for the elements of impracticability and frustration can 
often overlap with each other. For example, for the performance to be ren-
dered impracticable, there must be a significant effect on a party’s perfor-
mance (element 1). Evidence of a significant effect of a party’s performance 
will also tend to show that a basic assumption of the contract has failed 
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 (element 2).  Similarly, if evidence shows that a party was at fault (element 
3), that same evidence will tend to show that the party bears the risk of the 
mistake (element 4).

2. Performance is made impracticable. As the court discusses, for performance 
to be impracticable, it must involve “extreme and unreasonable difficulty.” In 
addition, a party is expected to use reasonable efforts to perform, and a per-
formance becomes impracticable only if that is the case despite such efforts. 
In Waddy, performance was not impracticable because it was highly likely that 
the releases could have been obtained within one month if attorney Ours had 
acted more promptly to seek the releases.

3. Failure of basic assumption of contract — market failure. To obtain relief under 
the doctrine of impracticability, the obligor must show that a basic assumption 
of the contract proved to be wrong due to a change in circumstances. As the 
court indicates, continuation of market conditions is generally not such an 
assumption because parties should know that markets often change dramat-
ically. See, e.g., Karl Wendt Farm Equip. Co. v. International Harvester Co., 
931 F.2d 1112 (6th Cir. 1991) (denying claim by International Harvester that it 
should be excused from performance of franchise agreements because of dra-
matic decline in farm equipment market); United Sugars Corp. v. U.S. Sugar 
Co., 2015 U.S. Dist. LEXIS 43573 (D. Minn.) (change in market price for sugar 
does not justify excuse from fixed price contact under either doctrine of frus-
tration of purpose or force majeure clause because possible change in market 
price is a basic assumption of a fixed price contract); Brewer v. J-Six Farms, 
L.P., 350 P.3d 420 (Okla. Ct. App. 2015) (depression in hog market did not 
excuse payment of less than contract price under doctrine of impracticability 
in UCC §2-615).

As noted in the text before the Waddy case, however, the seminal imprac-
ticability case, Mineral Park Land Co. v. Howard, did grant relief due to a 
tremendous increase in cost of performance (10 to 12 times greater than antic-
ipated) resulting from unexpected developments other than a change in mar-
ket conditions. Other courts also occasionally find impracticability resulting 
from an unexpected event that causes an overwhelming increase in the cost of 
performance. See, e.g., Cape-France Enterprises v. Estate of Peed, 29 P.3d 1011 
(Mont. 2001) (impracticability excuse granted after notice from government 
that underground water pollution plume had spread near seller’s land and 
that the drilling of a test well required by land sale contract could exacerbate 
groundwater contamination and expose seller to liability for “unquantifiable” 
amount of clean-up costs); Iannuccillo v. Material Sand & Stone Corp., 713 
A.2d 1234 (R.I. 1998) (excuse granted for impracticability after discovery of 
unanticipated rock in area designated for excavation would have effectively 
increased cost of performance from $5,000 to about $65,000).

The court in Waddy does not resolve the element of failure of a basic 
assumption. What was the basic assumption that would be the basis of relief? 
On the facts of the case would you decide that the basic assumption had failed? 
Why or why not?

4. Natural disaster or war as a basis for relief. Natural disaster or war have 
been the basis for claims of relief from a contract under the doctrines of 
impracticability and frustration, but here also the courts have been generally 
unwilling to grant relief. E.g., American Trading & Production Corp. v. Shell 
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International Marine, Ltd., 453 F.2d 939 (2d Cir. 1972) (shipowners denied 
relief for increased expense under doctrine of impracticability when Suez 
Canal was closed due to war; while parties contemplated use of Suez Canal, 
that route was not basic assumption of contract and shippers were required 
to use alternative means when contemplated route became impracticable); 
Thrifty Rent-A-Car Systems, Inc. v. South Florida Transport, Inc., 2005 U.S. 
Dist. Lexis 38489 (N.D. Okla.) (nonoccurrence of hurricanes was not a basic 
assumption of rental car licensing agreement for business located in Florida; 
contract not excused by multiple storms). But see Opera Company of Boston, 
Inc. v. Wolf Trap Foundation for the Performing Arts, 817 F.2d 1094 (4th Cir. 
1987) (impracticability established when electrical storm caused power out-
age and safety concerns that led to cancellation of outdoor performance; dis-
senting judge would have denied relief because Wolf Trap failed to provide 
for auxiliary power equipment and neglected to include contractual provision 
providing for relief due to power outage).

5. Impracticability based on terrorism. A variation of an impracticability claim 
based on war or hostilities can be found in a case related to the September 11, 
2001, terrorist attack on the World Trade Center in New York City. In Bush v. 
ProTravel International, Inc., 746 N.Y.S. 2d 790 (Civ. Ct. 2002), the plaintiff 
sought refund of a $1,500 deposit on a planned honeymoon safari trip sched-
uled for November 2001 even though the contract provided for refund of the 
deposit only if cancellation notice was received by September 14, 2001, and 
the plaintiff’s cancellation was not received until September 27, at the earli-
est. The plaintiff sought to excuse the late cancellation notice on grounds of 
impracticability due to travel and communication difficulties in New York City 
in the aftermath of September 11. In denying the defendants’ motion for sum-
mary judgment, the court noted that in addition to New York City being under 
a government-imposed state of emergency in the days immediately following 
September 11, the plaintiff alleged that damage to telephone systems made 
it almost physically impossible to place a telephone call from Staten Island, 
where the plaintiff had retreated, to the travel agent’s office in Manhattan. 
The court thus decided that the plaintiff should have the opportunity to prove 
temporary impossibility that would have suspended the cancellation date. Id. 
at 797. (See Restatement (Second) §269 on temporary impracticability and 
frustration.)

In Bush, the defendant travel companies asserted that the plaintiff was 
simply “skiddish [sic] to travel after September 11,” and that such concerns 
were an insufficient basis to excuse performance under the contract. Id. at 794. 
Should fears for personal safety after a terrorist attack constitute a valid basis 
for a claim of impracticability? See Restatement (Second) Contracts §261, cmt. 
d (performance may be impracticable because it will involve a risk of injury to 
person or property); but see 7200 Scottsdale Road General Partners v. Kuhn 
Farm Machinery, 909 P.2d 408 (Ariz. Ct. App. 1995) (conference organizer’s 
good faith apprehension of terrorism danger to attendees traveling by domes-
tic airlines because of 1991 United States involvement in hostilities in Iraq was 
not substantial enough to rise to the level of impracticability or frustration and 
excuse late cancellation of hotel; perception of danger must be “objectively 
reasonable”).
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6. Destruction of thing or death of person necessary for performance. Where the 
difficulty in performance stems not merely from unprofitability of the enter-
prise, however, but from the physical impossibility or difficulty of perfor-
mance, there is somewhat more likelihood of excuse. If a particular person 
or thing is necessary for performance, the death or incapacity of the per-
son, or the destruction of the thing, will excuse performance. Restatement 
(Second) §262 (death or incapacity of person); Restatement (Second) §263 
(destruction of thing); UCC §2-613 (casualty to identified goods). See, e.g., 
CNA International Reinsurance Co. v. Phoenix, 678 So. 2d 378 (Fla. Dist. Ct. 
App. 1996) (whether or not drug usage contributed to death of actor River 
Phoenix, rule that death constitutes excusing impossibility of personal ser-
vice contract would be applied); Hilton Oil Transport v. Oil Transport Co., 
659 So. 2d 1141 (Fla. Dist. Ct. App. 1995) (tug charter contract would not 
be discharged by seizure of both tug and charterer’s barge in a commercial 
dispute, but would be discharged by subsequent destruction of barge during 
storm). Cf. Warner v. Kaplan, 892 N.Y.S.2d 311 (App. Div. 2009) (death of 
buyer before close of escrow would not discharge contract to purchase coop-
erative apartment).

7. Role of foreseeability. What part should the element of “foreseeability” play 
in the court’s application of the doctrines of frustration or impracticability, 
as reflected in either the common law or the Uniform Commercial Code? 
Some courts have tended to require a showing that the event complained of 
was at least unforeseen — perhaps even unforeseeable — at the time the par-
ties made their contract. Reflecting the traditional preference for self-protec-
tion over paternalism (it should be recalled that the parties seeking excuse in 
these cases tend to be significant commercial enterprises, not consumers or 
“Mom and Pop” stores), some courts have felt that any party who can foresee 
an adverse event has the burden of contracting for protection against it. See, 
e.g., Sunshine Imp & Exp Corp. v. Luxury Car Concierge, Inc., 2015 U.S. Dist. 
LEXIS 60034 (N.D. Ill.) (frustration of purpose, like impossibility, hinges on 
the foreseeability of the event that is the claimed basis of excuse). Most courts, 
however, have held that relief under the doctrines of impracticability or frus-
tration of purpose should not be denied simply because the event may have 
been foreseeable. As one court explained:

Foreseeability or even recognition of a risk does not necessarily prove its allocation. 
Parties to a contract are not always able to provide for all the possibilities of which 
they are aware, sometimes because they cannot agree, often simply because they are 
too busy. Moreover, that some abnormal risk was contemplated is probative but does 
not necessarily establish an allocation of the risk of the contingency which actually 
occurs.

Transatlantic Financing Corp. v. United States, 363 F.2d 312, 318 (D.C. Cir. 
1966). See also Ner Tamid Congregation v. Krivoruchko, 638 F. Supp. 2d 913 
(N.D. Ill. 2009) (noting that “unforeseeability” is question of degree and 
whether parties could have guarded against contingency; court rejects argu-
ment that housing market downturn of 2007 and its impact on real estate 
financing was unforeseeable); Comment c to Restatement (Second) §261 
(other factors may explain failure to expressly contract against foreseeable 
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risk). The UCC does not in §2-615 expressly impose any “unforeseeability” 
requirement, although Comment 1 to §2-615 does refer to “unforeseen super-
vening events.”

8. Lack of fault and assumption of risk. As the court discusses in Waddy, to 
obtain relief under either impracticability or frustration, the obligor must 
show that he is not at fault with regard to the occurrence and that he did not 
assume responsibility either expressly or implicitly. If you had been one of the 
judges deciding the case, what would be your ruling on these elements?

9. Economic analysis of impracticability. In an important article applying prin-
ciples of economic analysis to the doctrines of impracticability and frustra-
tion of purpose, Professors Posner and Rosenfeld argued that the doctrines 
should be applied to assign the risk of the event to the “superior risk bearer.” 
When the contract specifically allocates the risk to a party, that party is the 
superior risk bearer. In the absence of a contractual provision, the risk should 
be assigned to the party who is in the best position to prevent the event from 
occurring, or if prevention is not possible, to minimize its consequences at the 
lowest cost, typically by purchasing insurance. Richard A. Posner & Andrew 
M. Rosenfeld, Impossibility and Related Doctrines in Contract Law: An Eco-
nomic Analysis, 6 J. Legal Stud. 83 (1977). Judge Posner applied this approach 
in Northern Indiana Public Service Co. v. Carbon County Coal Co., 799 F.2d 
265 (7th Cir. 1986), to deny relief to a power company that sought to avoid a 
fixed-price contract for the purchase of coal due to escalating market prices. 
He held that a fixed-price contract is “an explicit assignment of the risk of 
market price increases to the seller and the risk of market price decreases to 
the buyer.” Id. at 278. Judge Posner contrasted the case before him with ones 
involving the destruction of crops:

Suppose a grower agrees before the growing season to sell his crop to a grain eleva-
tor, and the crop is destroyed by blight and the grain elevator sues. Discharge is 
ordinarily allowed in such cases. The grower has every incentive to avoid the blight; 
so if it occurs, it probably could not have been prevented; and the grain elevator, 
which buys from a variety of growers not all of whom will be hit by blight in the 
same growing season, is in the better position to buffer the risk of blight than the 
grower is.

Id. Do you agree with this approach? Why? How would it apply to Waddy? 
For criticism of Judge Posner’s opinion in the Northern Indiana Public Ser-
vice case, see Susan E. Wuorinen, Case Comment, Northern Indiana Public 
Service Co. v. Carbon County Coal Company: Risk Assumption in Claims of 
Impossibility, Impracticability, and Frustration of Purpose, 50 Ohio St. L.J. 
163 (1989) (arguing for judicial consideration of totality of circumstances). 
The economic approach to impracticability is also criticized in Robert L. 
Birmingham, Why Is There Taylor v. Caldwell? Three Propositions About Im-
practicability, 23 U.S.F. L. Rev. 379 (1989).

It might be noted, incidentally, that despite the above-stated assumption 
by Judge Posner that excuse is (and should be, according to his analysis) “ordi-
narily allowed” in cases of crop destruction, some courts have been surpris-
ingly stingy with excuse in such cases. E.g., Clark v. Wallace County Coopera-
tive Equity Exchange, 986 P.2d 391 (Kan. Ct. App. 1999) (farmer not excused 
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from contract to sell quantity of corn based on freeze which severely damaged 
his crop; corn to be delivered under contract was not specified to come from 
his land). The UCC in Comment 9 to §2-615 suggests that crop failure may be 
regarded as excusing either under that section or under §2-613 (“Casualty to 
Identified Goods”) where a farmer has contracted to sell “crops to be grown 
on designated land.”

10. Decision by judge or jury. The Restatement takes the position that a 
defense such as mistake, impracticability, or frustration of purpose should 
be decided by the court as a question of law, rather than being submitted to 
a jury for a finding of fact. The Restatement explains that treating the doc-
trines as a question of law will contribute to “stability and predictability of 
contractual relations.” Restatement (Second) of Contracts, §212, Comment 
d. Do you think having the courts assess claims of impracticability contrib-
utes, rightly or wrongly, to the frequent lack of success for the claimants on 
the grounds noted above?

Mel Frank Tool & Supply, Inc. v. Di-Chem Co.
Supreme Court of Iowa
580 N.W.2d 802 (1998)

Considered by McGiverin, C.J., and Harris, Lavorato, Snell, and 
Andreasen, JJ.

Lavorato, Justice.
City authorities informed a lessee, a chemical distributor, that it could 

no longer use its leased premises to store its hazardous chemicals because 
of a recently enacted ordinance. The lessee vacated the premises, and the 
lessor sued for breach of the lease and for damages to the premises. The 
district court awarded the lessor judgment for unpaid rent and for dam-
ages to the premises. The lessee appeals, contending that the district court 
should have found that the city’s actions constituted extraordinary cir-
cumstances rendering the performance of the lease impossible. The lessee 
also contends that language in the lease releases it from liability. In addi-
tion, the lessee challenges a district court finding that a real estate agent 
represented the lessee and prepared the lease on its behalf. We affirm.

I. Facts.

Di-Chem Company is a chemical distributor. In May 1994, Di-Chem 
began negotiating with Mel Frank Tool & Supply, Inc. to lease a storage 
and distribution facility in Council Bluffs, Iowa. Mel Frank’s real estate 
agent handled the negotiations so there were no actual face-to-face nego-
tiations between the parties. However, a day before the lease was executed, 
Mel Frank’s owner, Dennis Frank, talked with Di-Chem representatives who 
were touring the premises. Frank asked them what Di-Chem was going to 
be selling and was told chemicals. The agent brought the lease to Frank for 
his signature.

The lease appears to be an Iowa State Bar Association form. See Iowa 
State Bar Association Official Form No. 164. The lease was to start June 1, 


